INTRODUCTION
A decade ago in Martinez v. NBC, Inc., 1 Judge Lewis A. Kaplan remarked:
The transformation in the role of women in our culture and workplace in recent decades and the civil rights movement perhaps will be viewed as the defining social changes in American society in this century. Both have resulted in important federal, state and local legislation protecting those previously excluded from important roles from discrimination in pursuit of the goal of equality. Nevertheless, few would deny that the problems facing women who wish to bear children while pursuing challenging careers at the same time remain substantial. 2 Regrettably, the intervening ten years have not brought about significant improvements for working women who would like to breastfeed their infant children. And while Judge Kaplan referred to women pursuing "challenging careers," it should be noted that any woman who wishes to breastfeed her children while continuing to work faces substantial impediments. In fact, as this article explains, for many low income women who want to breastfeed, but must work to survive, the challenges can be insurmountable.
Breastfeeding has come to a crossroads in America. The health benefits of breastfeeding are overwhelming and well-documented. 3 Recently, public awareness of the tremendous advantages of breastfeeding has also risen. 4 Legislation in nearly every state seeks to protect a woman's right to breastfeed her child in any public place where she has a right to be. 5 Stronger notices have been proposed for infant formula to acknowledge that "breast milk is more beneficial to infants than infant formula." 6 The federal government has even implemented some limited programs to promote breastfeeding. 7 Yet, even with these advances, working women still face obstacles to breastfeeding their children, 8 particularly job-related impediments when they return to work. 9 Federal legislation should be required to consolidate protections that have originated in the states and private corporations into a comprehensive federal policy that recognizes, values, and encourages a woman's unique ability to breastfeed. Breastfeeding women must be protected from discrimination, and comprehensive federal laws must be enacted to provide meaningful support for all breastfeeding mothers who return to the workplace. This article will address . The act provides, in part, that infant formula be deemed mislabeled unless it contained the statement: "The United States Department of Health and Human Services has determined that: (1) breast-feeding is the ideal method of feeding and nurturing infants; (2) breast milk is the most complete form of nutrition for infants; and (3) breast milk is more beneficial to infants than infant formula." Id. the need to recognize the rights of, and protect, breastfeeding women in the workplace. 10 The next part of this article, Part I, examines the benefits of breastfeeding. In addition to the medical benefits to mother and child, financial benefits to the family and society are also explored. "Breastfeeding is a great equalizer: babies born to the poorest of the poor have the same starting point as those born to the richest of the rich. And because poorer families are less likely to have access to affordable, quality health care, this simple start in life is even more crucial." 11 Part II considers the challenges facing working women in the United States and the obstacles presented by the lack of federal laws, especially for the working poor. Although ideally an infant should be exclusively breastfed for the first six months and then partially breastfed for another six months as first foods are introduced, 12 few working women in the United States are able to take even six months away from work. 13 A woman returning to work who is breastfeeding must either have direct access to her child in the workplace or she must pump and store her breast milk. 14 Pumping and storing breast milk generally requires time to pump (usually thirty minutes at a time, twice during an eight hour period), privacy, a clean space close to her work station, and refrigeration for the pumped milk. 15 These requirements have a more significant impact on lower income women, 16 10. This is not a novel idea; federal legislation has been proposed time and time again for at least the last ten years. In 1998, Rep. Carolyn Maloney introduced legislation that would modify the Family and Medical Leave Act to require breaks so that mothers could pump breast milk at work. See Christrup, supra note 9, at 494-95. Rep because these women frequently must return to work soon after having a baby and they often have jobs that are not conducive to continuing breastfeeding. 17 For example, a woman who works in a retail store or on an assembly line may have limited access to a private place to pump breast milk and often has little control over when she may take a break to express breast milk. 18 In contrast, for women who have an office with a door and have control over how they spend their workday, breastfeeding may only require minimal accommodation. 19 Part III details how current legislation and workplace demographics have created this two-class system for support of breastfeeding. 20 The United States, while not the only country to face this problem, has failed to support breastfeeding policies that would benefit all working women when compared to the rest of the world. 21 At best, the United States has made an effort to acknowledge the problem and address it with education, 22 but it has also reinforced socio-economic disparities where there should be none, in the treatment of working women who care for our youngest and most vulnerable citizens. Finally, Part II examines specific legal protections afforded to breastfeeding women in the United States under current federal and state laws and their shortcomings.
In Part III, the author proposes comprehensive federal legislation that would support a breastfeeding woman in the workplace regardless of education, socio-economic status, or place of employment.
In spite of the efforts of a handful of legislators, the move toward federal protection for a breastfeeding woman's rights in the workplace and supporting her ability to breastfeed or pump breast milk in the workplace has remained stagnant. 23 Given the well-documented physical, emotional, and monetary benefits of exclusively breastfeeding an infant for the first six months of life, 24 it is hard to understand the reasons why such legislation continues to fail. I. THE ADVANTAGES OF BREASTFEEDING.
Breastfeeding provides "diverse and compelling" health, nutritional, immunologic, developmental, psychological, social, economic, and environmental benefits. 25 The first section discusses the distinct physiological benefits that accrue to both mother and child from breastfeeding; the second section addresses the diverse ancillary benefits.
A. Physiological Benefits
Breastfeeding is a process that is uniquely female. 26 An increase in hormones when a woman gives birth causes milk to develop in ducts located in the breast. 27 Breast milk "comes in" approximately two days after a woman gives birth. 28 The production of breast milk can continue as long as a child feeds from the breast or a woman pumps her breast milk. 29 Breast milk is primarily composed of water, proteins, carbohydrates, and lipids. 30 The composition of breast milk changes daily, even during feedings, to accommodate a nursing infant's needs. 31 It contains critical immune system protection that passes to the child from the mother. 32 Breast milk is the ultimate in designer food, specially tailored for the child who will receive it. 33 Breastfed infants are less likely to contract a wide range of infectious diseases, including bacterial meningitis, diarrhea, respiratory tract infections, ear infections, and urinary tract infections than non-breastfed infants. 34 Even when breastfed infants contract these infectious diseases, the severity and length of the 25 , at 165 ("The mother gives her child the specific protection he needs for the environment in which they live, both in terms of allergens and infection protection."). While breastfeeding is ideal, not everyone can breastfeed. AAP Statement, supra note 3, at 497. In particular, women with HIV are advised not to breastfeed, and often a woman cannot breastfeed if she is taking certain medications. Id. 34. AAP Statement, supra note 3, at 496. Breast milk contains many anti-bacterial and "antiinfective" properties and acts as a conduit for the passage of immunologic agents that protect an infant from many different microorganisms. LAUWERS & SWISHER, supra note 16, at (Tables  9.2, 9 .3, and 9.4). disease is reduced. 35 Studies have also concluded that breastfeeding results in decreased rates of sudden infant death syndrome in the first year of life. 36 Breastfeeding's benefits follow a child through her later life as well. Breastfed children are far less likely to develop Type I and II diabetes, high cholesterol, and asthma. 37 Evidence also indicates children who are exclusively breastfed for at least six months suffer from fewer allergies. 38 More recent research suggests that breastfed children have a lower risk of becoming obese in childhood and later life. 39 The significance of the lower incidence and severity of these diseases cannot be understated. Studies have also demonstrated that breastfed infants score higher on intelligence tests than their formula-fed counterparts. 40 Mothers also benefit from breastfeeding. Mothers experience less postpartum bleeding and side effects such as anemia. 41 These same mothers lose weight more quickly after giving birth. 42 Over the long term, mothers who choose to breastfeed may have lower blood sugar, higher HDL cholesterol, and a lower incidence of breast, ovarian, and uterine cancers. 43 B. Other Benefits of Breastfeeding.
Financial
The protection breastfeeding provides to infants from dangerous infections and potentially life-threatening illnesses results in significant savings to both health insurance companies and employers. 44 insurers, a minimum of $3.6 billion must be paid each year to treat diseases and conditions which can be prevented or diminished by breastfeeding." 45 In addition to the health care savings for parents, employers, and insurers, breastfeeding results in a direct financial benefit to the family. If a mother chooses to breastfeed her infant, then she may incur the expense of a lactation consultation, nursing pads, and some related items. If she returns to the workplace, then she will generally require a breast pump and storage bottles, but those are generally her only expenses. 46 This is far less expensive than the $1,500 a family can expect to spend to provide an infant with formula for the first year of life. 47 The expense of choosing formula over breast milk not only impacts individual families, it also impacts federal programs. Nearly $578 million per year is spent by the Special Supplemental Nutrition Program for Women, Infants and Children ("WIC") to provide formula to participants and their children. 48 In comparison, a breastfeeding mother on WIC costs the program forty-five percent less than a mother who gives her baby formula. 49 2. Environmental Benefits. Breastfeeding is an environmentally sound practice. 50 It causes less agricultural pollution than infant formula because it does not rely on cow's milk or soy (the primary ingredients of infant formula). 51 Additionally, breast milk does not create the same landfill waste that is created by the manufacture and use of formula. 52 Breast milk does not need to be manufactured and delivered, nor does a mother need to travel any distance to purchase it or expend any energy to heat water to mix with it, although it may need to be heated if it has been pumped or stored. 53 Not only does breastfeeding protect the environment, but this closed-circuit system can also protect infants from environmental hazards. Breastfed children are not unnecessarily exposed to potential toxins such as bisphenol-A, that may be carried in cans of formula or plastic baby bottles, as well as environmental contaminants that may be found in bottled or tap water used to mix powdered 45 infant formula. 54 Infants are also protected from misuse and improper mixing of formula which can affect the balance of nutrients. 55 The introduction of melamine into milk used for infant formula in China exemplifies one danger inherent in relying so heavily on fabricated baby formulas. 56 Over 50,000 infants were sickened by melamine in infant formula, approximately 13,000 babies were hospitalized, and at least three deaths were linked to tainted infant formula. 57 The United States is not immune to this type of problem. There have been over forty-seven formula or infant food recalls in the past twenty-two years in the United States. 58 3. Ancillary Workplace Benefits. In addition to the reduced costs of health insurance benefits, employers receive other benefits from a minimal investment in breastfeeding support. 61 An employer that supports a woman's decision to continue breastfeeding and allows her to pump breast milk at work upon her return may experience a reduction in parental absenteeism. 62 Generally, when an infant becomes ill, a parent must keep the baby out of child care until the infant recovers. Unless a parent has a private babysitter, the mother will be unable to work until her child is well. Since breastfed children suffer from fewer and less severe illnesses, the parent is not forced to use sick leave or unpaid leave to care for the child. In addition, over time employers have experienced greater loyalty from mothers who are supported in their efforts to continue breastfeeding. 63 This loyalty results from the employer's support of a breastfeeding mother at a time of transition when she is returning to work. 64 The employer's support helps facilitate a return to work and does not force a mother to choose between breastfeeding her child or supporting her family. 65 
II. BREASTFEEDING MOTHERS IN THE UNITED STATES
A. The Current Climate in the United States.
Consider a woman who works the counter at a fast food restaurant. If she is able to take any leave when she gives birth, it is more likely to be unpaid and abbreviated. 66 Since she will be forced to return to work more quickly, her abbreviated leave may prompt her to forgo breastfeeding altogether. Even if she initiates breastfeeding, when she returns to work the nature of her job or her workspace may be such that pumping breast milk is simply not an option. Even a woman in an administrative support position may suffer in the same way. If a woman does not have flexibility in her schedule and a place to pump, then the desire to breastfeed is often squelched by the demands and realities of the workplace. 68 This is not an inconsequential problem. Statistics compiled by the U.S. Census Bureau show the percentage of women who return to work after childbirth is sizeable. In the years 2000, 2002, and 2004, some fifty-five percent of women who gave birth reentered the workforce within one year. 69 With the workplace so heavily populated with working mothers and the benefits of breastfeeding long-recognized, the limited recognition of the importance of supporting a woman's ability to pump breast milk at work is unfortunate. In fact, the United States pledged to take progressive action to support breastfeeding initiatives nearly twenty years ago.
A Commitment to Support Breastfeeding.
In 1990, the United States was a party to the Innocenti Declaration on the Protection, Promotion and Support of Breastfeeding, a World Health Organization and United Nations Children's Fund joint policy statement. 70 One of the charges of the Declaration required governments to enact "imaginative legislation protecting the breastfeeding rights of working women and established means for its enforcement." 71 continued breastfeeding). In order to pump breast milk at work, a woman would need two twentyminute breaks during an eight-hour day, a private place to pump her milk, a sink to wash her pump equipment and her hands, and refrigeration to keep the milk fresh until she went home.
68. This may explain why breastfeeding's initiation rate in 2003 and 2004 was nearly seventyfive percent but the rate of children who were breastfed for at least six months was only about thirtysix percent, and the rate of children who were breastfed exclusively for six months was only about fifteen percent. Renata In 1992, Congress enacted the Breastfeeding Promotion Program as a part of the Child Nutrition Programs administered by the Secretary of Agriculture. 72 The Breastfeeding Promotion Program sought to promote breastfeeding, and to assist in the distribution of pumping equipment to breastfeeding women. 73 In 1993, Congress passed the Family and Medical Leave Act ("FMLA"). 74 The FMLA provided, among other things, that a woman was entitled to up to twelve weeks of unpaid leave from her job to care for her newborn child. 75 The Act does not apply to all employers, 76 and it does not always provide twelve weeks postpartum leave if the mother is required to leave her job before the birth of her child for medical reasons. 77 In an indirect manner, the FMLA provided the first real legal protection to women who wanted to establish breastfeeding before returning to work. 78 It was enacted in response to women's movement into the workforce and the recognition of employees' needs to balance family and job responsibilities. 79 Even though the United States was educating women about the benefits of breastfeeding and providing some preliminary protection to women who wanted to breastfeed, by 1998, only sixty-four percent of women tried breastfeeding, only twenty-nine percent continued at six months, and only sixteen percent continued to breastfeed for one full year. 80 In 1998, the Department of Health and Human Services established the United States Breastfeeding Committee. 81 The Committee's mission is to "improve the nation's health by working collaboratively to protect, promote, and support breastfeeding." 82 Around the same time, the federal government set breastfeeding rate goals as part of the Healthy People 2010 program ("Healthy People 2010"). 83 Healthy People 2010 sought to eliminate health disparities between different socioeconomic groups, and it identified breastfeeding as one of its focus areas. 84 This program has become the benchmark by which the federal government determines this country's progress in breastfeeding rates. In fact, the legislation underlying the Breastfeeding Promotion Program now directs that "there is to be cooperation between the federal government and 'communities, State and local agencies, employers, health care professionals, and other entities in the private sector to build a supportive breastfeeding environment for women participating in the program under this section to support the breastfeeding goals of the Healthy People 2010 initiative.'" 85 The targets for 2010 were set at seventy-five percent for initiation of breastfeeding, fifty percent at six months, and twenty-five percent at one year. 86 In 2005, the HHS adjusted the objectives of Healthy People 2010 to reflect a measure and goal for exclusive breastfeeding at three and six months in addition to the other goals listed. 87 In 2000, the United States Department of Health and Human Services created a "Blueprint for Breastfeeding." 88 The Blueprint was designed to serve as a guide for building support for breastfeeding in the United States. 89 2. Progress by the Numbers. In 2004, the initiation rate for breastfeeding was 73.8 percent; the nonexclusive breastfeeding rate at six months was at 36.4 percent; and the nonexclusive rate for breastfeeding at one year was 17.7 percent nationally. 91 The rate of exclusive breastfeeding through six months, however, was only 11.3 percent. 92 Not surprisingly, the rate of exclusive breastfeeding through six months for women with an income-to-poverty ratio of less than 100 percent was 8.3 percent, while the rate for more affluent women (with an income-to-poverty ratio of more than 350 percent) was fourteen percent. 93 Women who were black, young, single, received a high school education or less, lived in rural areas, or were poor had the lowest rates of exclusive breastfeeding, even at the threemonth mark. 94 By 2005 only eight states had achieved all three original Healthy People 2010 objectives: Alaska, California, Hawaii, Idaho, Oregon, Utah, Vermont, and Washington. 95 This was not a mere coincidence. At least three of these states have enacted comprehensive legislation requiring or encouraging employers to accommodate a woman who wishes to continue breastfeeding when she returns to work. 96 Some of the lowest rates of breastfeeding initiation and maintenance are found in the South, including Louisiana, Mississippi, Alabama, and Kentucky. 97 Each of these states has no legislation that directs employers to support expressing breast milk in the workplace and only one, Mississippi, directs that employers may not prohibit the expression of breast milk during an employee's regular break periods. 98 Table 2 . In their analysis, Forste and Hoffmann report a 15.5 percent rate of exclusive breastfeeding through six months with a swing from 14.1 percent to seventeen percent based upon income-to-poverty ratios. These rates are still well below the desired twenty-five percent rate set forth by Healthy People 2010.
93. Forste & Hoffmann, supra note 68, at 282, 2010 exclusive breastfeeding objectives. 99 As the data may suggest, comprehensive federal legislation is critical to enable these breastfeeding objectives to be met. The most recent statistics from the National Immunization Survey indicate that breastfeeding rates have continued to improve. 100 Despite these promising gains, a review of recent data confirms that, consistent with previous research, non-hispanic blacks, less educated women, and socioeconomically disadvantaged groups still have lower breastfeeding rates. 101 Breastfeeding rates continue to be highest among married women, older women, and women with higher levels of education and income. 102 Breastfeeding rates remain lowest among young, black, poor mothers with less education. 103 In order to increase breastfeeding rates among all socio-economic groups, working women should receive accommodations essential to continuing to breastfeed once they have returned to work.
B. The Legal Landscape in the United States with Respect to Federal Law.
Currently, no federal statute protects a breastfeeding woman from discrimination in the workplace based on her breastfeeding status, and no federal statute requires an employer to accommodate a woman who chooses to continue breastfeeding upon her return to work. 104 Title VII of the Civil Rights Act of 1964 protects a woman from discrimination in the workplace based on her sex. 105 In 1978, Congress passed the Pregnancy Discrimination Act which codified the Equal Employment Opportunity Commission's position that an employer could not discriminate against a woman regarding pregnancy, childbirth, or related medical conditions. 106 The 2006)). The pertinent language provides that "the terms 'because of sex' or 'on the basis of sex' include, but are not limited to, because of or on the basis of pregnancy, childbirth, or related medical conditions; and women affected by pregnancy, childbirth, or related medical conditions shall be treated the same for all employment-related purposes . . . ." Id. v. Gilbert. 107 In Gilbert, female employees filed suit against their employer claiming sex discrimination based on the exclusion of pregnancy-related disabilities from the employer's disability plan. 108 The Supreme Court held that the exclusion of pregnancy from the disability policy did not constitute discrimination under Title VII because it was not a gender-based exclusion and there was no indication that the denial of disability benefits was anything other than a decision not to cover a specific physical condition. 109 The Supreme Court reached this conclusion even though the EEOC had interpreted Title VII to protect pregnancy-related disabilities from discrimination. 110 While the Pregnancy Discrimination Act clarified that pregnancy, childbirth, and related medical conditions were entitled to protection under Title VII, several federal courts have found that breastfeeding is not included within the protection provided to women for "pregnancy, childbirth, and related medical conditions." 111 These courts have recognized, however, that breastfeeding is a "uniquely female attribute" like pregnancy. 112 These cases can be divided into two groups, those decided before the enactment of the FMLA, and those decided after.
1. Pre-FMLA Cases. With respect to the pre-FMLA cases, the courts addressed an employer's decision whether to grant or extend disability or medical leave to women so that they could breastfeed. 113 In Wallace v. Pyro Mining Co., an employee claimed that her employer discriminated against her on the basis of her sex when it failed to extend her disability leave so that she could continue to breastfeed her infant 108. Gilbert, 429 U.S. at 127. 109. Id. at 139-40. In his dissent, Justice Brennan noted that the Court's reasoning relied primarily on the logic of Geduldig v. Aiello, 417 U.S. 484, 496-97 (1974) , that "[t]here is no risk from which men are protected and women are not. Likewise, there is no risk from which women are protected and men are not." Id. at 147-48. Instead, the Court focused on a lack of identity between the excluded disability and gender because there were only two potential recipients: pregnant women and non-pregnant persons. Id. at 135. Because women were part of each group of potential recipients, there could be no gender discrimination absent some pretext or other evidence to the contrary.
110. The 1972 EEOC guideline provided, "Disabilities caused or contributed to by pregnancy, miscarriage, abortion, childbirth, and recovery therefrom are, for all job-related purposes, temporary disabilities and should be treated as such . . . . [Benefits] shall be applied to disability due to pregnancy or childbirth on the same terms and conditions as they are applied to other temporary disabilities." 29 C.F.R. § 1604.10(b)(1975), as cited in Gilbert, 429 U.S. at 140-41. In coming to its conclusion, the Supreme Court noted that the EEOC's interpretation was promulgated some eight years after the law was enacted and that the guideline contradicted an earlier interpretation that was provided closer to the time of Title VII's enactment. because the infant would not accept a bottle. 114 The district court first analyzed the employee's claim under the standard announced in Gilbert and found that the employer's decision to deny personal leave for breastfeeding did not deny anyone personal leave on the basis of sex, it merely excluded one situation from that leave policy. 115 The district court then reviewed the employee's claim under the Pregnancy Discrimination Act and found that while "breastfeeding and weaning are natural concomitants of pregnancy and childbirth, they are not 'medical conditions' related thereto." 116 The court specifically found that "related medical conditions" was intended to address disabilities that arose from pregnancy such as abortion, miscarriage, childbirth, and recovery related thereto. 117 Essentially, the district court viewed the employee's claim as one based on the desire to care for her child, not a medical reason related to her pregnancy and childbirth. The result was that a woman who gave birth and chose to breastfeed her infant was afforded less protection under the Pregnancy Discrimination Act than a woman who had miscarried or who chose to have an abortion would receive. In McNill v. New York City Department of Correction, a woman claimed that legitimate, pregnancy-related absences from June through November 1991 were improperly excluded from her pregnancy and maternity leave resulting in adverse employment actions at work. 118 McNill claimed that her absence was pregnancy-related, and therefore protected under Title VII, because she had to breastfeed her son during that time due to his birth defects. 119 The district court found that an infant's medical condition did not fall with the definition of "pregnancy, childbirth, or related medical condition" and thus did not come within the purview of Title VII. 120 It also found that the PDA was designed to protect a mother's disability due to pregnancy or childbirth and not to protect the care of a child, which would not be a "medically determined condition related to pregnancy. mothers have changed. 122 Some cases have addressed extending an administrative leave beyond the leave an employer has already provided; others have addressed women who sued based upon their belief that they were discriminated against or fired because of their desire to breastfeed, and at least one case directly addressed accommodations in the workplace. 123 The following is an examination of some of the cases decided in any category since the enactment of the FMLA.
In Martinez v. NBC, Inc., the Southern District Court of New York determined that a breastfeeding woman could not maintain a claim under the Americans with Disabilities Act. 124 The underlying claim, as identified by the court, was that MSNBC "was insufficiently accommodating of plaintiff's desire to pump breast milk in the workplace so that she could breast feed her child [after] returning to work promptly after childbirth." 125 In 1997, Martinez returned to work after taking maternity leave. 126 Martinez chose to continue breastfeeding her son when she returned to work. 127 Her employer permitted her to pump breast milk three times a day for periods of about twenty minutes in an empty edit room. 128 Martinez became uncomfortable when she was pumping because other employees attempted to enter the edit room on occasion. In addition, she complained of a less favorable work schedule that interfered with child care. 129 Martinez also complained that male co-workers made offensive comments about her breastfeeding on three occasions. 130 The court considered whether Martinez's status as a breastfeeding woman rendered her a "qualified individual with disability" under the Americans with Disabilities Act (ADA), and found that it did not. 131 The court next considered whether Martinez could maintain a sex-plus discrimination claim against her employer under Title VII. 132 "Sex-plus" discrimination occurs when a person is subject to disparate treatment based on her sex-plus a second characteristic. 133 To prevail on her sex-plus discrimination claim, Martinez first had to prove that there was a corresponding subclass of members of the opposite sex. 134 The court found that Martinez could not advance a sex-plus discrimination claim where there was no corresponding sub-class of members of the opposite sex. 135 Simply put, the court found that there can be no claim of sex-plus discrimination based upon disparate treatment of a breastfeeding woman because there is no corresponding sub-class of breastfeeding men. 136 The Supreme Court has found, however, that treating a woman with young children differently from a man with young children can be the basis for a proper claim of sex-plus discrimination. 137 Thus, a breastfeeding mother's status as a parent does not prevent her from maintaining a sex-plus discrimination claim under Title VII-it is only her ability to lactate that does so.
A few courts have expanded the application of sex-plus discrimination to comparators within the same protected class who lack the "plus" characteristic. 138 Under this interpretation, a breastfeeding woman could claim sex-plus discrimination where she was treated differently from women who were not breastfeeding. 139 This view is not the popular one, and it abandons a 134. See Derungs v. Wal-Mart Stores, Inc., 374 F.3d 428, 439 (6th Cir. 2004) ("Gender-plus plaintiffs can never be successful if there is no corresponding subclass of members of the opposite gender." This is because such plaintiffs cannot make the requisite showing that they were treated differently from similarly situated members of the opposite sex.); Fisher, 70 F.3d at 1448 (Court agreed that the only way to maintain sex-plus claim was to predicate it upon the tenure experiences of women who took extended leaves of absence from their work for any reason with men who also took long leaves of absence. core concept of gender discrimination that "to be actionable . . . gender-plus discrimination must be premised on gender." 140 Kristen Fortier alleged that she was subject to harassment after she advised her employer she was pregnant and she intended to breastfeed. 141 She claimed that her employer warned it might interfere with her job performance. 142 Approximately five weeks later, she was called into a meeting and asked to resign; she refused. 143 Her claim came before the Western District Court of Pennsylvania on a motion to dismiss. 144 The court characterized her complaint as one of gender discrimination, sexual harassment, and disparate treatment under Title VII. 145 Fortier was required to present a short and plain statement of her claim showing she was entitled to relief in order to survive a motion to dismiss. 146 The district court found that Fortier stated a cause of action for pregnancy discrimination and/or sexual harassment that could survive a motion to dismiss, but that her claim regarding her intent to breastfeed failed because she was only a potential member of the class of women who intended to breastfeed. 147 In short, legal decisions on all levels have found that breastfeeding resides in a parallel universe. It is not a federally recognized disability, but like a disability it requires accommodation in the workplace when a woman returns to work. It is "uniquely female," just as pregnancy is, but discrimination based on it does not rise to the level of actionable workplace discrimination because it is not a medical condition related to pregnancy. This gap in federal protection means that there is no protection for women from harsh, inconsiderate work environments and, as such, a woman's ability to continue breastfeeding upon her return to work can be limited.
The underlying logic offered by some early court decisions was that a woman chooses to breastfeed and formula is an acceptable substitute, just as point of Philips and its progeny is that a defendant should not be able to escape liability for discrimination on the basis of sex merely by hiring some members of the protected group").
140. Philipsen, 2007 U.S. Dist. LEXIS at *25 (quoting Coleman, 108 F.3d at 1203). Indeed, it appears in some cases that gender discrimination claims were being avoided by hiring from within the protected class. In those cases, "piercing the gender veil" may be necessary to remedy a discriminatory action clothed as a nondiscriminatory action.
141 2)).
147. Id. at *10-11. The district court did not address the question of whether such women were protected by Title VII or the Pregnancy Discrimination Act. Instead, the court found that the harassment Fortier suffered was based on her status as a pregnant woman. Id. child care is an acceptable substitute for a mother who chooses to work. 148 No man can breastfeed, and in our society no other female caretaker can breastfeed, yet courts-by choice or by legal constraint-are unwilling to incorporate breastfeeding protection into the existing legal framework. 149 The legal rationale that breastfeeding is a child care choice is simply wrong. There is no adequate substitute for the nourishment afforded by mother's milk because it is ideally suited to her infant. In this society, only a mother can meet this important need, and it should be a need she has the right to satisfy. Although this "breastfeeding=childcare" logic has been abandoned somewhat by more recent court decisions, the legal constraints remain. 150 There is no available method to protect a woman from discrimination, disparate treatment, or harassment in the workplace if she chooses to breastfeed.
While the federal government and the courts have faltered in providing support for breastfeeding women, some states have been more aggressive in addressing the need. 151 An array of approaches exist, with some states affording minimal protections, some allowing voluntary protection, and some imposing complete protection for breastfeeding women. 152 The next section explores the approaches of the most successful states as a model for improving protection at the federal level.
C. The States' Solutions.
Forty-four states protect a woman's right to breastfeed in public, although Missouri only allows a woman to do so "with as much discretion as possible" and, in Tennessee, the protection only extends to children who are twelve months or less. 153 Twenty-eight states specifically exempt women who breastfeed in public from public indecency laws and criminal statutes. 154 Unfortunately, the majority of states neither protect nor encourage breastfeeding or expressing breast milk in the workplace. 155 Only twenty-four states provide any statutory protection for women in the workplace who wish to express breast milk. 156 This hit and miss legal protection afforded to breastfeeding women is 148 . See, e.g., Wallace v. Pyro Mining Co., 789 F. Supp. 867, 869-70 (W.D. Ky. 1990) (court found that "child-care concerns" such as being able to stay home with a child or breastfeeding a child are not covered by Title VII or the Pregnancy Discrimination Act).
149. 156. The following states have some law related to breastfeeding in the workplace: Arkansas, California, Colorado, Connecticut, Georgia, Hawaii, Illinois, Indiana, Maine, Minnesota, Mississippi, typical of the patchwork of state legislation that has been produced in the last twenty years. It is the reason why federal legislation has become so critical, so that all women can have the same workplace opportunities with respect to breastfeeding. What follows is an examination of the good, the bad, and the ugly with respect to state statutes.
1. The Good. Some states, including California, Connecticut, and Hawaii, have had statutory protections in place for years that fill the void left by the lack of federal legislation, while other states, like Oregon, Illinois, and Indiana have enacted legislation more recently. 157 Each state provides a measure of protection in the workplace for breastfeeding women who wish to express breast milk at work. 158 These statutes are "good" because the laws: 1) mandate employer compliance; 2) set forth time, place, and manner guidelines for the accommodation of breastfeeding employees; and 3) have recognized a woman's right to breastfeed in public. 159 The best of these state statutes, like Connecticut's and Hawaii's, go one step further-they specifically prohibit discrimination against women who choose to express breast milk or breastfeed in the workplace. 160 Either of these statutes can serve as a model for any federal legislation that may be enacted.
California's statute provides that an employer shall "provide a reasonable amount of break time to accommodate an employee desiring to express breast milk for the employee's infant child." 161 Breastfeeding mothers are not entitled to additional break time beyond that which they would otherwise receive; instead, the break time to express breast milk should run concurrently with any other break time. 162 If there is any additional break time required, then the n employer shall not discriminate against, discipline or take any adverse employment action against any employee because such employee has elected" to express breast milk or breastfeed"); HAW. REV. STAT. ANN. § 378-2(7) (LexisNexis Supp. 2009) (discriminatory practice for any employer to refuse to "hire or employ, or to bar or discharge from employment, or withhold pay, demote, or penalize a lactating employee because an employee breastfeeds or expresses milk at the workplace"). remaining time is unpaid. 163 California's statute applies to employers of all sizes. 164 In Connecticut, "[n]o person may restrict or limit the right of a mother to breast-feed her child." 165 In the workplace, an employer may not discriminate against, discipline, or take any adverse employment action against a woman because she chooses to express breast milk or breastfeed at work during meal or break periods. 166 In fact, an employer, defined as a person engaged in business with one or more employees, shall make reasonable efforts to provide a room or location where the employee can express her breast milk privately. 167 In Hawaii, a woman may breastfeed anywhere she otherwise has the right to be. 168 If that right is violated, a woman may file a private cause of action and, if she prevails, she is entitled to reasonable attorneys' fees, court costs, and $100. 169 An employer in Hawaii may not "refuse to hire or employ, or to bar or discharge from employment, or withhold pay, demote or penalize a lactating employee because an employee breastfeeds or expresses milk at the workplace." 170 Further, employers are required to permit employees to express breast milk or breastfeed during regular meal periods or breaks. 171 Oregon moved from bad to good in its treatment of breastfeeding women in the workplace in 2008. In 2006, Oregon enacted legislation that permitted an employer to allow reasonable unpaid rest periods to accommodate breastfeeding mothers. 172 The legislation provided for appropriate accommodations for time and location, but the entire statute was permissive, lacking any sort of incentive or enforcement mechanism. 173 In 2008, Oregon made the accommodation of breastfeeding women in the workplace mandatory, but the statute still allows for an employer to demonstrate undue hardship in order to avoid compliance with the statute. 174 The statute only applies to employers with more than twenty-five employees, and it only applies to women who are breastfeeding children under the age of eighteen months. 175 While these are clearly less onerous than other drawbacks, they are still impediments to supporting a breastfeeding-friendly work environment.
Indiana has also recently moved from a permissive statute to one that requires an employer to accommodate a breastfeeding woman in the workplace. 176 The statute provides that an employer shall "[t]o the extent reasonably possible," provide a private location where an employee can express breast milk and a refrigerator or other cold storage space for keeping milk that has been expressed. 177 While the inclusion of a cold storage accommodation is an interesting statutory development, the statute has three distinct drawbacks: first, it only applies to persons or entities that employ twenty-five or more employees; 178 second, it does not require an employer to accommodate an employee's need to express breast milk at certain times; and third, it does not prohibit discrimination against women who choose to express breast milk at work.
Illinois almost gets it right. While Illinois recognizes the importance of supporting breastfeeding, it merely requires break time for a nursing mother to express milk, while failing to require employers to provide a place for a mother to express that breast milk. 179 Montana provides comprehensive accommodation to breastfeeding mothers who return to work, even requiring written workplace policies supporting women who want to continue breastfeeding after returning to work. 180 Montana has also rendered discriminatory employment practices against women who express breast milk in the workplace unlawful. 181 The only problem in Montana is that all of this protection and support extends only to public employers; private employers are not required to support or encourage workplace accommodation for breastfeeding women. 2. The Bad. 183 In 1993, Florida passed legislation exempting breastfeeding from criminal statutes. 184 The state also recognized a mother's right to breastfeed her baby in any location, public or private, where the mother is otherwise authorized to be. 185 Despite its early action, Florida has failed to keep pace with the current needs of women in the workplace and its legislation has remained stagnant. It does not even encourage or "allow" employers to accommodate breastfeeding women.
Several states, like Florida, have recognized the importance of breastfeeding in preambles and legislation, but these same states have failed to take any affirmative steps forward in terms of protecting a woman's rights in the workplace. 186 Instead the states seem to pay lip service to the importance of the issue without acknowledging the scope of the problem or taking any decisive action.
Colorado moved to protect a woman's right to breastfeed in public in 2004. 187 In doing so, it set forth a lengthy declaration of the benefits of breastfeeding. 188 The Colorado legislature committed itself to "become involved in the national movement to recognize the medical importance of breastfeeding, within the scope of complete pediatric care, and to encourage removal of societal boundaries placed on breastfeeding in public." 189 Colorado's recognition of the need without any action for the last five years has done little to advance the cause of breastfeeding women in the workplace. Kansas has similarly recognized the importance of breastfeeding and stated that "it is . . . the public policy of Kansas that a mother's choice to breastfeed should be supported and encouraged to the greatest extent possible." 190 However, Kansas has enacted no laws to protect a breastfeeding woman from discrimination in the workplace and it has enacted no laws requiring accommodation of breastfeeding women in the workplace.
Georgia protects a mother's right to breastfeed her child anywhere she is otherwise authorized to be. 191 The state also recognizes that "[t]he breastfeeding of a baby is an important and basic act of nurture which should be encouraged in the interests of maternal and child health." 192 Georgia has taken 183. In categorizing these statutory schemes, the author does not wish to minimize the large step forward several states have made in decriminalizing breastfeeding and in recognizing a woman's right to breastfeed in public, but in terms of developing a breastfeeding culture, particularly in the workplace, these states lag far behind. 194 Under Arkansas law, an individual is disqualified for unemployment benefits if he or she "voluntarily and without good cause connected with the work left his or her last work." 195 The statute specifically exempts individuals who leave their last employment because of illness, injury, pregnancy, or disability after "making reasonable efforts to preserve his or her job rights." 196 In 1993, Jolie Perdrix-Wang, a chemist, voluntarily left her employment when her employer would not accommodate her need to avoid exposure to certain chemicals while she continued to breastfeed her infant after returning to work. 197 During her pregnancy, Perdrix-Wang had continued her work as a chemist under certain restrictions that limited the contact she could have with certain chemicals. 198 When she returned to work, her baby's pediatrician recommended that she continue to avoid certain chemicals to protect the integrity of her breast milk. 199 Perdrix-Wang sought a four month accommodation so that she could continue to breastfeed her child. 200 Perdrix-Wang's employer refused to accommodate her request because her decision to breastfeed was a personal one and not based on necessity. 201 The Arkansas Court of Appeals, sitting en banc, found that "the mere fact that breastfeeding may be the 'best' of two available methods of feeding a child does not compel a finding of good cause to quit . . . ." 202 Instead the court held that Perdrix-Wang's decision was not supported by "medical advice or any evidence of the degree to which breast-feeding might benefit the baby or protect her from harm" and that she had failed to demonstrate good cause. 203 The Arkansas statute protected voluntary separation based on disability, illness, and pregnancy, but the court refused to extend that protection to a breastfeeding woman who was faced with a choice that would impact her and her newborn infant's health. When her employer refused to continue the accommodation it had already provided during her pregnancy, Perdrix-Wang was placed in "an untenable position of having to make a choice between Scylla of endangering the well-being of her child and Charybdis of being demoted." 204 The appellate court went beyond simply failing to extend unemployment benefits to breastfeeding women who are unable to continue to work without reasonable accommodation. The court of appeals decision could have actually deterred a woman from continuing to breastfeed once she returns to work and offers no incentive for employers to support breastfeeding. It gave employers the right in all but the most limited circumstances to deny accommodation to breastfeeding women without penalty. Perhaps the most disheartening part of the court of appeals' decision was its failure to acknowledge the benefits of breastfeeding for any child, not just a child who may require breast milk for medical reasons. 205 In Ohio, the Supreme Court decided to avoid the question in its entirety. 206 LaNisa Allen filed suit against her employer alleging discrimination under Ohio's Fair Employment Practices Act and Pregnancy Discrimination Act. 207 Allen took unauthorized breaks from her workstation during a two week period in order to pump breast milk; her supervisor terminated her for "failure to 'follow directions. '" 208 The Ohio Supreme Court refused to address whether Allen, as a female lactating employee, could even state a cause of action for employment discrimination under Ohio law. In affirming the court of appeals, the Ohio Supreme Court held that there was no basis upon which a jury could conclude that the employer's articulated nondiscriminatory reason for her terminationinsubordination-was a pretext for discrimination based upon her pregnancy or conditions related to her pregnancy. 209 Instead, Allen was simply and plainly terminated as an employee at will for taking an unauthorized, extra break. 210 In her concurrence, Ohio Supreme Court Justice Maureen O'Connor took the majority to task for failing to address the larger question of whether 204 . Id. at 640 (Rogers, J., dissenting) (Judge Rogers and Judge Robbins, who joined in the dissent, urged the legislature to consider the health benefits of breastfeeding.). As noted earlier, prior to, Arkansas's legislature had failed to take any steps in this direction.
205. Inherent in the court's decision is an acknowledgement that, in certain circumstances, breast milk is best. However, a healthy child is now not entitled to the same protection as a sickly child and the mother of a healthy child may not exercise her right to breastfeed her child because the child can tolerate infant formula.
206. Allen v. Totes/Isotoner Corp., 915 N.E.2d 622, 624 (Ohio 2009) (per curiam) (finding that the employer's stated reason for firing the plaintiff was legitimate and therefore supported a grant of summary judgment in its favor and refusing to consider whether or not she could state a cause of action for discrimination based on the fact she was lactating In addressing this problem at a federal level, Congress must consider the underlying reasons why federal legislation is necessary to protect breastfeeding women in the workplace. Congress must also consider what is necessary to create effective legislation to protect a breastfeeding woman in the workplace. First, there is no federal law that protects a woman who chooses to breastfeed and work from suffering harassment or disparate treatment in the workplace. Second, there are significant health benefits that will inure to infants, mothers, employers, and society at large if employers are required to accommodate women who wish to breastfeed. Third, such legislation would prevent discrimination and would honor a woman's constitutional right to privacy. 215 Finally, there is the need to address the disparate impact on the poorest and . 1997) . However, the Eleventh Circuit later held that, to the extent the Fifth Circuit required application of strict scrutiny, it was overruled. Shahar, 114 F.3d at 1102 (analyzing the proper constitutional standard to be applied where an employee claimed a job offer was withdrawn based on her decision to enter into a samesex marriage). Even though Dike was overruled, there is still an argument that a woman's right to breastfeed should be considered in the same manner as procreation, contraception, abortion and family relationships. most vulnerable members of society, women and children, when it comes to the exercise of this right.
There is, however, another reason to enact such legislation which is discrete yet distinct. The enactment of federal legislation does more than create legal protections where none existed previously; it can recognize a sea change in society's values or crystallize an issue of importance. The legislative branch is often called upon to set a threshold in the workplace below which we, as a society, will not let others slip. 216 Federal legislation has helped push through barriers of race, creed, color, gender, and disability in the workplace by placing a value on the contribution of certain members of our society and shifting our focus toward equal treatment while celebrating our differences. 217 Breastfeeding is an oft-ignored gender issue that has not been adequately addressed. In our society, women's breasts carry a stigma of sexuality, sensuality, physicality, and desire. While there is nothing sexually explicit about breastfeeding, it carries the same stigma-fairly or not-because it often requires a woman to expose some part of her breast. 218 In one instance, a woman who was breastfeeding her child discretely in her seat near the window, exposing no part of her skin, was removed from the flight before takeoff because she refused a flight attendant's request to cover her child with an airline blanket while she was nursing. 219 The mother, Emily Gillette, who complied out of embarrassment, filed a complaint with the Vermont Human Rights Commission. 220 An investigation by the Commission revealed that both Delta and Freedom Airlines permitted breastfeeding on their flights, but neither company had a written policy about breastfeeding on airplanes. 221 Under Vermont law, a mother may breastfeed anywhere she otherwise has the 217. United States v. Virginia, 518 U.S. 515, 533 (1996) . The Supreme Court stated that inherent differences between men and women should be cause for celebration but not for artificial constraints on an individual's opportunity. Id. As a society, we should celebrate a woman's ability to breastfeed and reasonably accommodate that ability in the workplace, just as Congress has seen fit to do for pregnancy.
218. right to be. 222 The Vermont Human Rights Commission issued a Final Determination on March 27, 2008, finding that there were reasonable grounds to believe Mesa Air Group/Freedom Airlines illegally discriminated against Emily Gillette in public accommodations on the basis of breastfeeding. 223 Sometimes federal legislation is necessary to send a message about what we as a society deem important, or about what rights should be recognized. When a woman chooses to breastfeed, she is making a personal, very unique choice about how she will use her body. In that sense, a woman who chooses to breastfeed is no different from a woman who chooses to become pregnant and give birth, and she should be afforded the same protection.
Any comprehensive legislation must address three crucial pillars of support. First, it must recognize that a woman has the right to breastfeed and should be given the opportunity to do so, even at work. In the case of Emily Gillette, this simple recognition allowed her to file a complaint with the Vermont Human Rights Commission. 224 Second, protection under Title VII must be explicitly extended to breastfeeding women. Any such protection should clearly indicate it extends to women who are breastfeeding or who are expressing breast milk at work for consumption by their infant child. 225 Third, reasonable accommodation for breastfeeding women should be required of employers, regardless of size, unless the employer can demonstrate an undue hardship. 226 In enacting their own statutes, the states have adopted the language of reasonable accommodation. 227 With respect to expressing breast milk or breastfeeding, reasonable accommodation should encompass a private place to pump breast milk or breastfeed, time within which to complete the pumping or breastfeeding during the workday, and a place to clean up after a woman has finished expressing her milk or breastfeeding her child. Such accommodations have been required by state statute. 228 Policies which include a break during the workday so that a mother may express breast milk, a room set aside for mothers to express breast milk, and a place to clean equipment and store expressed milk, and sometimes even breast pumps do not appear to strain the employment environment and are reasonable accommodations for a woman's temporary needs. 229 
CONCLUSION
The reality is that, with few exceptions, if a child is to receive breast milk, then that child's mother must provide the breast milk. It follows that the mother must be able to express her breast milk when she is separated from her child. Laws must evolve to afford all breastfeeding mothers reasonable accommodation to accomplish this task. Where state legislation has failed to safeguard breastfeeding mothers, the federal government should close up the rabbit hole that every Alice falls into when she makes the choice to breastfeed. Access to breast milk should not be dictated by class, the federal government should establish some continuity of opportunity for every woman who wants to continue breastfeeding when she returns to work.
Our government has committed itself time and again to the proposition that breastfeeding is best and should be supported. Research demonstrates that breastfeeding is not just a simple child care alternative, but that it is a preferred source of nutrition for infants, and one that has distinct short-term and longterm benefits. Statistics demonstrate that breastfeeding support may save money for families, employers, and federal programs over the long term but statistics demonstrate that the poorer, younger, less educated women in our society, who make up a large part of our workforce, are the least likely to receive the necessary support to initiate and continue breastfeeding. Only by safeguarding and advancing the rights of breastfeeding working mothers can we avoid forcing future generations of women into deciding between the same untenable choice of work or family, or worse, having no choice at all. birth of her child. Id. While this is certainly a step forward at the federal level, it still remains to be seen how this law will be enforced. In addition, Congress still has not addressed discrimination against breastfeeding women in public, and in the workplace. 229. See Kantor, supra note 20; Medela, supra note 64.
